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United States Circuit Court, District of New Jersey. 

STOCKTON, ATTY.-GEN. OF NEW JERSEY, v. BALTIMORE & N. Y. 

R. R. CO. 

There is nothing in the Constitution to prevent Congress from enabling 
State corporations to carry out the powers of Congress, without interference by 
the States. 

The power of Congress " to regulate commerce," is supreme over the whole 
subject, and is unembarrassed and unimpeded by State lines or State laws. 

The powers of the United States are to be found only in the Constitution of 
the United States, and are not conferred by the consent of the States, from 
time to time, however much such consent may facilitate the execution of those 
powers. 

Congress may authorize the erection of a bridge, which is a part of the 
means of inter-state communication though a State may have forbidden such 
erection. 

The United States may acquire the use of land lying in or belonging to a 
State without a cession of jurisdiction by the State, and without the consent 
of the State. In such case, there is concurrent jurisdiction in the National 
and State Courts. 

The shore and land under the water of navigable streams and waters are 
held by the States, in trust, for the public uses of navigation and fishery, and 
the erection thereon of wharves, piers, light-houses, beacons, and other facil- 
ities of navigation and commerce. 
Uses of navigation and commerce are paramount to those of public fishery. 
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Commerce, not navigation, is the great object of constitutional care. 

No compensation need be provided for the use of the lands of a State, be- 
tween high and low water-mark, for the piers of a bridge, which has been 
authorized by Congress as an instrument of inter-state commerce. 

Information filed in the Court of Chancery of New Jersey, 
to restrain the erection of the piers of a bridge upon lands 
belonging to the State, and tying between high and low wa- 
ter-mark of a navigable stream ; cause removed to the United 
States Circuit Court of the District, by the defendants, who 
were citizens of another State. 

John P. Stockton, atty.-gen., Barker Gummere and Cortlandt 
Parker, for informant. 

A. Q. Keasbey and W. W. Maefarland, for defendants. 

Bradley, J. This case was commenced by information 
filed by the attorney-general of New Jersey, in the Court of 
Chancery of that State, praying for an injunction to restrain 
the defendants from erecting a bridge across Arthur-kill, 
between New Jersey and Staten Island, in the State of New 
York, upon the lands of the State situate on the shore, and 
under the waters of said kill. The chancellor granted a pre- 
liminary injunction upon the bill and affidavits. The defend- 
ants have removed the case to this Court, as one arising 
under the Constitution and laws of the United States, and 
have filed an answer. Motiou was then made to dissolve the 
injunction, but, after argument, the parties stipulated to sub- 
mit the case as upon final hearing, on bill and answer. There 
are no controverted facts in the case. 

The Staten Island Rapid Transit Railroad Company, a 
corporation of New York, one of the defendants, claims the 
right to build the bridge in question, and to occupy the land 
under water necessary for the support of its piers, under an 
Act of Congress, approved June 16, 1886, entitled "An Act 
to authorize the construction of a bridge across the Staten 
Island Sound, known as 'Arthur-kill,' and to establish the 
same as a post-road." This Act declares : — 

"Section 1. That it shall be lawful for the Staten Island Rapid Transit 
Company, a corporation existing under the laws of the State of New York, and 
the Baltimore & New York Railroad Company, a corporation existing under 
the laws of the State of New Jersey, or either of said companies, to build and 
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maintain a bridge across the Staten Island Sound, or Arthur-kill, from New 
Jersey to Richmond County, New York, for the passage of railroad trains, en- 
gines, and cars thereon, and to lay on and over said bridge, railway tracks for 
the more perfect connection of any railroads that are or shall be constructed 
to the said sound at or opposite said point ; and in case of any litigation con- 
cerning any alleged obstruction to the free navigation of said sound, on 
account of said bridge, the cause may be tried before the Circuit Court of the 
United States of either of said States in which any portion of said obstruction or 
bridge touches, and that all railway companies desiring to use the said bridge 
shall have and be entitled to equal rights and privileges in the passage over 
the same, and in the use of the machinery and fixtures thereof, and of all the 
approaches thereto, for a reasonable compensation, to be paid to the owners of 
said bridge under and upon such terms and conditions as shall be prescribed 
by the Secretary of War, upon hearing the allegations and proofs of the 
parties, in case they shall not agree. 

" Sec. 2. That said bridge shall be constructed as a pivot drawbridge, with 
a draw over the main channel of the sound at an accessible and navigable 
point, and with spans of not less than two hundred feet in length in the clear, 
on each side of the central or pivot pier of the draw ; and said spans shall not 
be less than thirty-two feet above mean low water-mark, measuring to the 
lowest member of the bridge superstructure ; and provided, also, that said 
draw shall be opened promptly, upon signal, except when trains are passing 
over the said bridge, for the passage of boats whose construction shall not be 
such as to admit of their passage under the draw of the said bridge when 
closed ; but in no case shall unnecessary delay occur in opening the said draw 
after the passage of trains ; and the said company or corporation shall main- 
tain, at its own expense, from sunset to sunrise, such lights or other signals 
on said bridge as the light-house board shall prescribe. 

" Sec. 3. That any bridge constructed under this Act, and according to its 
limitations, shall be a lawful structure, and shall be recognized and known as 
a post-route, upon which, also, no higher charge shall be made for the trans- 
mission over the same of the mails, the troops, and the munitions of war of the 
United States, than the rate per mile paid for their transportation over the 
railroads or public highways leading to said bridge ; and the United States 
shall have the right of way for postal telegraph purposes, across said bridge. 

"Sec. 4. That the plan and location of said bridge, with a detailed map of 
the sound at the proposed site of the bridge, and near thereto, exhibiting the 
depths and currents, shall be submitted to the Secretary of War for his ap- 
proval, and, until he approves the plan and location of said bridge, it shall 
not be built ; but, upon the approval of said plan by the Secretary of War, the 
said companies, or either of them, may proceed to the erection of said bridge 
in conformity with said approved plan ; and should any change be made in 
the plan of said bridge during the progress of the work thereon, such change 
shall be subject likewise to the approval of the Secretary of War. If the Sec- 
retary of War shall at any time deem any change or alteration necessary in the 
said bridge, so that the same shall not obstruct navigation, or if he shall think 
the removal of the whole structure necessary, the alteration so required, or the 
removal of the whole structure, shall be made at the expense of the parties 
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owning said bridge. And if said bridge shall not be finished within two years 
from the passage of this Act, the rights and privileges hereby granted shall 
determine and cease. 

" Sec. 5. That the right to alter, amend, or repeal this Act is hereby ex- 
pressly reserved." 

The said Staten Island Rapid Transit Railroad Company 
proposes to build a bridge across Arthur-kill, under and in 
conformity with this Act, to connect its own road on Staten 
Island with another railroad through and across the State of 
New Jersey, for the purpose of inter-state transportation ; 
and, in pursuance of that design, has adopted a site for the 
location of the bridge, from a certain point in the city of 
Elizabeth to Staten Island ; and has caused the plan and lo- 
cation of said bridge, with a detailed map of the sound at and 
near the same (as required by the Act), to be submitted to the 
Secretary of War, who has approved the same. 

The company, by its engineer and contractors (who are 
made co-defendants in the case), proceeded to make prepara- 
tions for laying the piers and erecting the bridge, according 
to the plan thus approved. Thereupon the attorney-general of 
New Jersey, deeming the property rights and sovereignty of 
the State in danger of violation from the erection of the pro- 
posed bridge, filed the present information to prevent it. 

The information states the ordinary doctrine that the State 
is owner of the shore and land under water of all navigable 
streams and arms of the sea within its borders; that this 
ownership was a part of the^'wra regalia of the king of Great 
Britain, by virtue of which he was seised and possessed of an 
estate in fee-simple absolute in said lands ; and that, at the 
Revolution, this State, in its sovereign capacity, succeeded to 
the rights of the crown, and that this right of supreme do- 
minion had never been ceded or surrendered to the United 
States ; and that, without such cession or surrender, the 
United States could not take possession of said lands, or 
authorize other parties to do so, except by making compensa- 
tion tberefor, as provided in the fifth Amendment to the Con- 
stitution ; and that, at the place of location of the proposed 
bridge, their ownership of the soil, on the part of the State, 
extended from ordinary high water-mark to the centre line 
of the sound, being the boundary line between New Jersey 
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and New York, as settled by agreement in 1833, and con- 
firmed by Act of Congress, June 28, 1834. 

The information further states that this ownership on the 
part of the State has been practically exercised by it for more 
than a century past, by regulating the enjoyment and dispo- 
sition of the lands under the navigable waters within its 
limits, passing laws for the preservation and protection of the 
oyster fisheries therein, and authorizing the construction of 
wharves, with solid filling, to certain prescribed limits be- 
yond low water-mark, and that for these privileges the 
grantees are required to pay, and have paid a certain compen- 
sation to the State. It is contended by the informant that 
the Act of Congress cannot be construed as intending to give 
any authority to take any portion of said lands without com- 
pensation ; that said Act must be construed as a mere license 
or permission to erect the proposed bridge, so far as Congress, 
the conservator of navigation, is concerned, leaving the com- 
panies to obtain from the State the usual authority to build 
the bridge on the territory and lands of the State ; but that 
if the Act should be construed as giving authority to erect 
the bridge without the consent of the State, and without com- 
pensation for taking its lands therefor, then it is a violative 
of the Constitution of the United States, not only for author- 
izing the lands of the State to be taken without compensa- 
tion, but for enlarging the powers of a corporation created by 
the State itself (if the bridge should be built by the Baltimore 
and New York Railroad Company), and authorizing it to do 
what, by its own charter and other laws of the State, it is 
prohibited from doing. 

The information further contends that the other corpora- 
tion defendant, the Staten Island Rapid Transit Company, is 
not a corporation of New Jersey, and has no authority from 
the State to exercise any corporate franchises therein, and 
cannot lawfully do so, except by the comity of the State, 
which has not been accorded to it ; that, instead of any such 
comity having beenexercised,thesaid company is expressly pro- 
hibited from exercising any such powers or franchises as that of 
building said bridge by an Act of the Legislature of New 
Jersey, passed April 6, 1886, which prohibits any person or 
Vol. XXXVI.— 100 
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corporation from erecting any bridge, viaduct, or fixed struc- 
ture over or in any part of the navigable waters where the 
tide ebbs and flows, and separating said State from other 
States, without permission of the Legislature of New Jersey 
first given by statute for that purpose, and that no such per- 
mission has ever been asked or given. 

The answer of the defendants does not advance any material 
new facts, except to state that the Baltimore and Hew York 
Railroad Company has nothing to do with the proposed 
building of the bridge, aud that the Staten Island Rapid 
Transit Railroad Company proposes to build it as a connect- 
ing link in a Hue of railroad extending from the Bay of Hew 
York across the soil of the States of Hew York, Hew Jersey, 
Pennsylvania, and other States as an instrument of commerce 
among the States, and claims the right to do so under the Act 
of Congress before recited. 

The first question to be examined is the true construction 
of the Act of Congress on which the case arises — the inform- 
ant contending that it is merely permissory in its character ; 
aud the defendants, that it gives authority and power to build 
a bridge, without reference to any authority from the State. 
This question need not detain us long. The words of the 
Act are broad enough to confer the authority, if Congress has 
power to confer it. The language is : " It shall be lawful for 
the Staten Island Rapid Transit Railroad Company," etc., " to 
build and maintain abridge across the Staten Island Sound, or 
Arthur-kill. " This is the ordinary language used for con- 
ferring authority. Had the State Legislature passed a law in 
these terms, there could not be a doubt of its sufficiency to 
give authority. And there are expressions in the Act which 
imply that plenary authority was intended to be given. The 
minute directions laid down as to the manner of construction, 
and use of the bridge imply this. The third section declares 
" that any bridge constructed under this Act, and according to 
its limitations, shall be a lawful structure," etc. ; implying 
that the construction of the bridge, when built, would be 
under the Act. If Congress had no power to authorize the 
construction of the bridge, independent of State legislation, 
the Act would, of course, be properly construed as permissory 
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in its character, ancillary to, or confirmatory of, State legisla- 
tion which might be adopted for the purpose of authorizing 
such a bridge. In other words, the Act, within the scope of 
its terms, may have such effect given to it as comports with 
the power of the legislative body which enacted it ; just as a 
deed of conveyance may operate as a grant, a bargain and sale, 
a release, or a confirmation, according to the interest of the 
grantor on the one hand, and of the grantee on the other. 
The true construction of the Act, therefore, depends on the 
power of Congress, which will be examined hereafter. 

Another question of a preliminary character relates to the 
capacity and right of the defendant, the Staten Island Rapid 
Transit Railroad Company, to perform any acts and transact 
any business as a corporation in New Jersey. It is argued 
that corporations, as such, have no legal existence outside of 
the State by whose laws they are created, and cannot transact 
business in another State except by the comity of its laws, 
which are not accorded in the present case. This doctrine is 
subject to much qualification. The habits of business have so 
changed since the decision in the case of Bank of Augusta v. 
Earle, 13 Pet. 519, and corporate organizations have been 
found so convenient, especially as avoiding a dissolution at 
every change of membership, that a large part of the business 
of the country has come to be transacted by their instrumen- 
tality ; while their most objectionable feature, the non-liabil- 
ity of corporators, has in most instances been abrogated in 
whole or in part ; and to deny their admission from one State 
to another in ordinary cases, at the present day, would go far 
to neutralize that provision in the fourth Article of the Con- 
stitution which secures to the citizens of one State all the 
privileges and immunities of citizens in another, and that pro- 
vision of the fourteenth Amendment which secures to all per- 
sons the equal protection of the laws. So strongly is this felt 
that, in the recent case of Santa Clara Co. v. Southern Pac. R.R. 
Co., 118 U. S. 394, 396, the doctrine that corporations are not 
citizens or persons, within the protective language of the 
Constitution, was unanimously disapproved, and the Court ex- 
pressly held that they are entitled, as well as individuals to 
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the equal protection of the laws, under the fourteenth Amend- 
ment of the Constitution. 

It is undoubtedly just and proper that foreign corporations 
should be subject to the police regulations of the State, and 
should have, if required, an agent in the State to accept ser- 
vice of process when sued for acts done or contracts made 
therein. In reference to some branches of business, like those 
of banking and insurance, which affect the people at large, 
they may also be subject to more stringent regulations for the 
security of the public, and may be even prohibited from pur- 
suing them except upon such terms and conditions, not unlaw- 
ful in themselves, as the State chooses to impose. But in the 
pursuit of business authorized by the government of the 
United States, and under its protection, the corporations of 
other States cannot be prohibited or obstructed by any State. 
If Congress should employ a corporation of ship-builders 
to construct a man-of-war, they would have the right 
to purchase the necessary timber and iron in any State of the 
Union. And, in carrying on foreign and inter-state commerce, 
corporations, equally with individuals, are within the protec- 
tion of the commercial power of Congress, and cannot be 
molested in another State, by State burdens or impediments. 
This was held and decided in the case of Gloucester Ferry Co. 
v. Pennsylvania, 114 U. S. 204, and affirmed in the recent case 
of Philadelphia 8. 8. Co. v. Pennsylvania, 122 U. S. 326 ; and 
although the decision in Paul v. Virginia, 8 Wall. 168, 
conformed to the doctrine of Augusta Bank v. Earle, the fol- 
lowing striking language was used by the Court, to wit : 

"At the time of the formation of the Constitution, a large part of the com- 
merce of the world was carried on by corporations. The East India Company, 
the Hudson's Bay Company, the Hamburgh Company, the Levant Company, 
and the Virginia Company, may be named among the many corporations then 
in existence, which acquired, from the extent of their operations, celebrity 
throughout the commercial world. This state of facts forbids the supposition 
that it was intended, in the grant of power to Congress, to exclude from its 
control the commerce of corporations. The language of the grant makes no 
reference to the instrumentality by which commerce may be carried on ; it is 
general, and includes alike commerce by individuals, partnerships, associa- 
tions, and corporations." 

We may fairly supplement this language by adding, that, 
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when the Constitution was adopted, it could not have been 
supposed that the regulations of commerce to be made by 
Congress, might be of no avail to commercial corporations, 
or, at least, might be rendered nugatory with regard to them, 
in consequence of State restrictions upon their power to act 
as corporations in any other State than that of their origin. 

At all events, if Congress, in the execution of its powers, 
chooses to employ the intervention of a proper corporation, 
whether of the State, or out of the State, we see no reason 
why it should not do so. There is nothing in the Constitu- 
tion to prevent it from making contracts with or conferring 
powers upon State corporations for carrying out its own 
legitimate purposes. What right of the State would be in- 
vaded ? The corporation thus employed, or empowered, in 
executing the will of Congress, could do nothing which the 
State could rightfully oppose or object to. It may be added 
that no State corporation more suitable than the defendant 
could be empowered to build the bridge in question in this 
case, since one-half of the bridge is in the State of New York, 
and the railroad of the defendant is to connect with it on the 
New York side. 

In our judgment, if Congress itself has the power to con- 
struct a bridge across a navigable stream for the furtherance 
of commerce among the States, it may authorize the same to 
be done by agents, whether individuals or a corporation 
created by itself, or a State corporation already existing and 
concerned in the enterprise. The objection that Congress 
cannot confer powers on a State corporation is untenable. It 
has used their agency for carrying on its own purposes from 
an early period. It adopted as post-roads the turnpikes be- 
longing to the various turnpike corporations of the country, 
as far back as such corporations were known, and subjected 
them to burdens, and accorded to them privileges, arising out 
of that relation. It continued the same system with regard 
to canals and railroads, when these modes of transportation 
came into existence. Nearly half a century ago it constituted 
every railroad built, or to be built, in the United States, a 
post-road. This, of course, involved duties, and conferred 
privileges and powers, not contained in their original charter. 
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In 1866 Congress authorized every steam railroad company 
in the United States to carry passengers and goods on their 
way from one State to another, and to receive compensation 
therefor, and to connect with roads of other States, so as to 
form continuous lines for the transportation of the same to 
the place of destination. The powers thus conferred were 
independent of the powers conferred by the charter of any 
railroad company. Surely these acts of Congress cannot be 
condemned as unconstitutional exertions of power. 

In the present case, the corporate capacity of the Staten 
Island Rapid Transit Railroad Company is admitted, by 
making it a defendant. It is not excluded from the State by 
any want of comity in the laws of the State. Its alleged 
want of power under those laws to build the bridge in ques- 
tion, does not arise from any thing peculiar to it as a foreign 
corporation, but from the general prohibition of the State 
law of April 6, 1886, which is applicable to all persons and 
corporations, and declares " that no bridge, viaduct, or fixed 
structure shall be created by any person or corporation, over 
or in any part of the navigable waters separating this State from 
other States, where the tide ebbs and flows, without express 
permission of the Legislature of this State, given by statutes 
for that purpose." This prohibition, in its broadest sense, 
inhibits the erection of such a bridge as is described therein, 
by Congress itself, or (which is the same thing) by any person 
or corporation acting under the authority of Congress, and, 
of course, is to that extent void, if Congress has power to 
erect such a bridge. But if it is not to be taken in this broad 
sense, but as subject to the condition in law, of being inope- 
rative as against the paramount power of Congress, then the 
authority of the defendant is unaffected by it, inasmuch as 
the defendant has express power from Congress to build the 
bridge. So that we are brought back to the question of the 
power of Congress to build the bridge, and whether that 
power is independent of the consent and concurrence of the 
State government ; and, in our judgment, this question must 
be answered in the affirmative. 

The power to regulate commerce among the several States 
is given by the Constitution in the most general and absolute 
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terms. The " power to regulate," as applied to a government, 
has a most extensive application. With regard to commerce, 
it has been expressly held that it is not confined to com- 
mercial transactions, but extends to seamen, ships, navigation, 
and the appliances and facilities of commerce. And it must 
extend to these, or it cannot embrace the whole subject. 
Under this power the navigation of rivers and harbors has 
been opened and improved, and we have no doubt that canals 
and water-ways may be opened to connect navigable bays, 
harbors, and rivers with each other, or with the interior of 
the country. Nor have we any doubt that, under the same 
power, the means of commercial communication by land, as 
well as by water, may be opened up by Congress between 
different States, whenever it shall see fit to do so, either on 
failure of the States to provide such communication, or when- 
ever, in the opinion of Congress, increased facilities of com- 
munication ought to exist. Hitherto, it is true, the means 
of commercial communication have been supplied, either by 
nature in the navigable waters of the country, or by the 
States in the construction of roads, canals, and railroads, so 
that the functions of Congress have not been largely called 
into exercise under this branch of its jurisdiction and power, 
except in the improvement of rivers and harbors, and the 
licensing of bridges across navigable streams. But this is no 
proof that its power does not extend to the whole subject in 
all its possible requirements. Indeed, it has been put forth 
in several notable instances, which stand as strong arguments 
of practical construction given to the Constitution by the 
legislative department of the government. The Cumberland 
or National Road is one instance of a grand thoroughfare 
projected by Congress, extending from the Potomac to the 
Mississippi. After being nearly completed it was surrendered 
to the several States within which it was situate. The sys- 
tem of Pacific railroads presents several instances of railroads 
constructed through or into several States, as Iowa, Kansas, 
and California. The main stem of the Union Pacific com- 
mences at Council Bluffs, in Iowa, and crosses the Missouri 
by a bridge at that place, erected under the authority of Con- 
gress alone. In 1862 a bridge was authorized by Congress 
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to be constructed across the Ohio River at Steubenville, be- 
tween the States of Virginia and Ohio, to be completed, 
maintained, and operated by the railroad company authorized 
to build it, and by another company named, " any thing in 
any law or laws of the above-named States to the contrary 
notwithstanding." 12 stat. 569. 

Still, it is contended that, although Congress may have 
power to construct roads and other means of communication 
between the States, yet this can only be done with the con- 
currence and consent of the States in which the structures are 
made. If this is so, then the power of regulation in Congress 
is not supreme ; it depends on the will of the States. We do 
not concur in this view. We think that the power of Con- 
gress is supreme over the whole subject, unimpeded and un- 
embarrassed by State lines or State laws ; that, in this matter, 
the country is one, and the work to be accomplished is 
national ; and that State interests, State jealousies, and State 
prejudices do not require to be consulted. In matters of 
foreign and inter-state commerce there are no States. 

It is very true, that in some cases of bridges authorized to 
be erected, and other things authorized to be done, Congress 
may have required that the consent of the State should be 
first obtained. But the power of the United States cannot 
depend on the consent of the States ; it is only to be found 
in the Constitution. The consent of a State may sometimes 
facilitate the execution of a power, as the consent to the use 
of the prisons, court-houses, and other public buildings of the 
State ; but it can never confer power. Particular States have 
sometimes consented to the employment of their Courts and 
judicial machinery by the officers of the United States for 
condemning land for public purposes. But, if the United 
States had no power to take land by condemnation, such con- 
sent would not give it. So where, in any case, Congress may 
have authorized the construction of a railroad or a bridge 
upon the condition of obtaining the consent of the State, it is 
clear that such consent was not required for the purpose of 
supplementing the power of Congress to authorize the struc- 
ture to be made, but rather for the purpose of manifesting a 
disposition of comity and good-will towards the State. For, 
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if Congress had not the power to authorize the structure, 
consent could not give it. All those cases, therefore, in which 
Congress has given such authority, whether with or without 
the consent of the State, are precedents for affirming the 
power of Congress. They are all instances of practical con- 
struction of the Constitution in favor of it. 

The most strenuous objection, however, to the exercise of 
the power in this case, and in the manner proposed, is based 
on the fact that the piers of the bridge are to rest, and the 
bridge is to stand, on land which belongs to the State, 
and that no compensation is proposed to be made for the 
taking thereof. It is contended that if the land of the State 
can be taken at all (which is denied), it can, at most, only be 
taken, like other private property, after just compensation 
has been made. 

First, it is denied that the land of the State can be taken 
at all without voluntary cession, or consent of the State Leg- 
islature. If this be so, we are brought back to the dilemma 
of requiring the consent of the State in almost every case of 
an inter-state line of communication by railroad, for hardly a 
case can arise in which some property belonging to a State 
will not be crossed. It will always be so at the passage of a 
navigable stream. This shows that the position cannot be 
60und, for it brings us to a reductio ad absurdum. It inter- 
poses an effectual barrier to the execution of a constitutional 
power vested in Congress. It overlooks the fundamental 
principle that the Constitution, and all laws made in pursu- 
ance thereof, are the supreme law of the land ; for, if the con- 
sent of a State is necessary, such State may always, in pursuit 
of its own interests, refuse its consent, and thus thwart the 
plain objects and purposes of the Constitution. One argu- 
ment for the position is that no part of the territory of one 
sovereign can be acquired by another except by conquest or 
cession ; and therefore, in a case like the present, where con- 
quest is out of the question, it can only be acquired by cession ; 
and this conclusion is supposed to be affirmed and provided 
for, in our federal system, by the seventeenth paragraph of 
section 8, Art. I. Const., which gives to Congress power to 
exercise exclusive legislation " over all places purchased by 
Vol. XXXVI.— 101 
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the consent of the Legislature of the State in which the same 
shall be for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings." It is argued that this 
is the only constitutional method by which the United States 
government can obtain the possession of lands within a State, 
especially of lands belonging to the State. 

The argument, however, is directed to the acquisition of 
territory, with exclusive jurisdiction over the same, and is 
entirely sound in that regard. But it does not touch the 
question as to the power of the United States to acquire the 
mere use of land without exclusive jurisdiction therein. 
Nearly all the powers of government are exercised over ter- 
ritories in which the United and the several States have con- 
current jurisdiction. It is only in exceptional cases that the 
United States desires to have exclusive jurisdiction, and a 
consequent cession of territory. It is very true that the con- 
sent of the State Legislature is required in order to give the 
United States this exclusive jurisdiction. But that is all. It 
is not required when exclusive jurisdiction is not sought. On 
the contrary, the government, if it sees fit, may condemn 
land for its purposes without the consent of the State. Thus 
it was decided by the Supreme Court in the case of Kohl v. 
U. 8., 91 U. S. 367, that the government of the United States 
may exercise the right of eminent domain within a State, for 
the purpose of condemning land for the use of a post-office 
building, and may, for this purpose, resort to its own courts. 
In such a case, there cannot be a doubt that the post-office 
building could be erected and used by the government with- 
out asking the consent of the State Legislature. Such con- 
sent would, indeed, be necessary to vest in the United States 
exclusive jurisdiction over the post-office building and 
grounds ; but it would not be necessary to enable the govern- 
ment to use the property for the purposes for which it was 
acquired. And so of any other property wanted for a public 
purpose ; the consent of the Legislature is not necessary to 
its acquisition, or to its use ; but only to the exclusion of 
State jurisdiction over the place. That jurisdiction, if al- 
lowed to remain, will extend to the punishment of crimes 
committed against State laws therein, and to the service of 
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State process, but, of course, cannot interfere with the execu- 
tion of the United States laws, nor with the performance, by 
United States officers and agents, of the duties devolved upon 
them. 

In short, cession by a State is only necessary to extinguish 
its jurisdiction, in whole or in part, and is not necessary to 
the use of land by the United States for public purposes — 
subject, like all lands within the limits of the Union, to the 
concurrent jurisdiction of both governments ; that of the 
United States being supreme. The laws of the latter are su- 
preme everywhere, in the States as well as in the territories 
of the United States ; but have exclusive force, within the 
States, only in such places as have been ceded by them. 

The argument based upon the doctrine that the States 
have the eminent domain or highest dominion in the lands 
comprised within their limits, and that the United States 
have no dominion in such lands, cannot avail to frustrate the 
supremacy given by the Constitution to the government of 
the United States in all matters within the scope of its sover- 
eignty. This is not a matter of words, but of things. If it 
is necessary that the United States government should have 
an eminent domain still higher than that of the State, in 
order that it may fully carry out the objects and purposes of 
the Constitution, then it has it. Whatever may be the neces- 
sities or conclusions of theoretical law as to eminent domain 
or anything else, it must be received as a postulate of the Con- 
stitution that the government of the United States is invested 
with full and complete power to execute and carry out its 
purposes. And as one of these purposes is the regulation of 
commerce among the several States, and as that involves the 
needs and ways of inter-communication, it follows that Con- 
gress may provide for these necessities, whether the States 
co-operate and concur therein, or not. 

But, secondly, it is contended that if the United States can 
constitutionally take the land of the State, as well as that of 
the citizen, for public purposes, without consent, it can only 
do so in the same manner, and subject to the same condition, 
namely, that of making just compensation. It is urged that 
the language of the fifth Amendment of the Constitution is 
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applicable to the case, and is imperative. This language is, 
" Nor shall private property be taken for public use without 
just compensation." It is insisted that the property of the 
State in lands under its navigable waters is private property, 
and comes 'strictly within the constitutional provision. It is 
significantly asked, Can the United States take the State-house 
at Trenton, and the surrounding grounds belonging to the 
State, and appropriate them to the purposes of a railroad 
depot, or to any other use of the general government, with- 
out compensation ? We do not apprehend that the decision 
of the present case involves or requires a serious answer to 
this question. The cases are clearly not parallel. The char- 
acter of the title or ownership by which the State holds the 
State-house is quite different from that by which it holds the 
land under the navigable waters in and around its territory. 

The information rightly states that, prior to the Revolution, 
the shore and lands under water of the navigable streams and 
waters of the province of New Jersey belonged to the king 
of Great Britain as part of the jura regalia of the crown, and 
devolved to the State by right of conquest. 

The information does not state, however, what is equally 
true, that, after the conquest, the said lands were held by the 
State, as they were by the king, in trust for the public uses 
of navigation and fishery, and the erection thereon of wharves, 
piers, light-houses, beacons, and other facilities of navigation 
and commerce. Being subject to this trust, they were publici 
juris ; in other words, they were held for the use of the people 
at large. It is true that to utilize the fisheries, especially 
those of shellfish, it was necessary to parcel them out to par- 
ticular operators, and employ the rent or consideration for the 
benefit of the whole people ; but this did not alter the char- 
acter of the title. The land remained subject to all other 
public uses as before, especially to those of navigation and 
commerce, which are always paramount to those of public 
fisheries. It is also true that portions of the submerged 
shoals and flats, which really interfered with navigation, and 
could better subserve the purposes of commerce by being 
filled up and reclaimed, were disposed of to individuals for 
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that purpose. But neither did these dispositions of useless 
parts affect the character of the title to the remainder. 

Such being the character of the State's ownership of the 
land under water — an ownership held, not for the purpose of 
emolument, but for public use, especially the public use of 
navigation and commerce — the question arises whether it is 
a kind of property susceptible of pecuniary compensation, 
within the meaning of the Constitution. The fifth Amend- 
ment provides only that 'private property shall not be taken 
without compensation; making no reference to public pro- 
perty. But if the phrase may have an application broad 
enough to include all property and ownership, the question 
would still arise whether the appropriation of a few square 
feet of the river bottom to the foundation of a bridge which 
is to be used for the transportation of an extensive commerce 
in aid and relief of that afforded by the water-way, is at 
all a diversion of the property from its original public use. 
It is not so considered when sea-walls, piers, wing-dams, and 
other structures are erected for the purpose of aiding com- 
merce by improving and preserving the navigation. Why 
should it be deemed such when (without injury to the navi- 
gation) erections are made for the purpose of aiding and 
enlarging commerce beyond the capacity of the navigable 
stream itself, and of all the navigable waters of the country ? 
It is commerce, and not navigation, which is the great object 
of constitutional care. 

The power to regulate commerce is the basis of the power 
to regulate navigation, and navigable waters and streams, and 
these are so completely subject to the control of Congress, as 
subsidiary to commerce, that it has become usual to call the 
entire navigable waters of the country the navigable waters 
of the United States. It matters little whether the United 
States had or has not the theoretical ownership and dominion 
in the waters, or the land under them ; it has, what is more, 
the regulation and control of them for the purposes of com- 
merce. So wide and extensive is the operation of this power 
that no State can place any obstruction in or upon any navi- 
gable waters against the will of Congress, and Congress may 
summarily remove such obstructions at its pleasure. And all 
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this power is derived from the power "to regulate commerce." 
Is this power stayed when it comes to the question of erecting 
a bridge for the purposes of commerce across a navigable 
stream ? We think not. We think that the power to regu- 
late commerce between the States extends, not only to the 
control of the navigable waters of the country, and the lands 
under them, for the purposes of navigation, but for the pur- 
pose of erecting piers, bridges, and all other instrumentalities 
of commerce which, in the judgment of Congress, may be 
necessary or expedient. 

Entertaining these views with regard to the power of Con- 
gress over the whole subject of the regulation of commerce 
among the several States, including that of the navigable 
waters of the country, and the lands under the same, as sub- 
sidiary to that end, we have no hesitation in declaring our 
opinion to be that the authority given by the Act of June 
16, 1886, to build the bridge in question, and, for that pur- 
pose, to erect the necessary piers of such bridge upon the 
lands under water of Arthur-kill, is valid and constitutional, 
and does not injuriously affect any property or other rights 
of the State of New Jersey. This conclusion resolves also the 
other questions remaining unanswered, with regard to the 
true construction of the Act, and the capacity of the defend- 
ant, the Staten Island Rapid Transit Railroad Company, to 
perform the acts necessary to execute the authority given by 
Congress. 

The information is dismissed, with costs, and the injunc- 
tion heretofore granted is dissolved. 

I. The English doctrine of the pri- the common law rule was early re- 
vate ownership of the crown, below laxed, in the older English settle- 
high water-mark, is very ancient, and ments, in favor of the interests of 
was, no doubt, brought to this country navigation ; and to-day, in nearly all 
by the early English settlers : State v. States bordering upon or including 
Sargent, 45 Conn. 358, 371 (1877). tide waters, the right to erect docks 

A doctrine which made the privilege and wharves below the high water- 

of erecting wharves and docks a crown mark, is provided for by statutory 

monopoly, was hardly suited to the enactment or conceded by custom, 

condition of a new country, whose in- Probably the oldest statute on the 

habitants were poor and whose com- subject is the Ordinance of 1647, some- 

merce was in its infancy. Accord- times known as the Ordinance of 1641, 

ingly, we find that the strictness of framed by the Colony of Massachusetts 
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Bay. This well-known enactment 
gave to the riparian owners upon tide 
waters title to the tidal flats in front 
of his land to low water-mark, or to 
a line 100 rods from high water-mark, 
if the low water-mark was further out 
than that distance, expressly subject, 
however, to the public rights of navi- 
gation and fishing. See this ordinance 
quoted in Commonwealth v. Alger, 7 
Cush. (Mass.) 53, 67 (1851). The Or- 
dinance of 1647 was enacted for the 
colony of Massachusetts only, but it 
was extended by the courts to every 
part of the province of Massachusetts 
after the union of the colony of Massa- 
chusetts Bay with Plymouth and 
Maine, and also with Nantucket and 
Martha's Vineyard : Barker v. Bates, 
13 Pick. (Mass.) 255 (1832) ; Common- 
wealth v. Alger, 7 Cush. (Mass.) 53 
(1851). The ordinance is held to 
have given the riparian owner actual 
ownership of the adjacent flats, and 
not merely an incorporeal right to 
wharf out over them : Commonwealth v. 
Alger, supra. The riparian owner may 
build a wharf on his flats or otherwise 
inclose them, but until he does so, the 
public has a right to pass over them 
in boats and vessels, when covered by 
water : Austin v. Carter, 1 Mass. 231 
(1804) ; Weston v. Sampson, 8 Cush. 
(Mass.) 347 (1851). The riparian 
owner may drive stakes in his flats 
for the express purpose of preventing 
fishing upon them : Locke v. Motley, 
2 Gray, 265 (1854). But he must 
not, by structures erected upon his 
flats, interfere with public rights of 
navigation : Deering v. Long Wharf, 
25 Me. 51 (1845) ; Gerrish v. Proprie- 
tors of Union Wharf, 26 Id. 384 (1847). 
The legislature has power to define 
and fix the public right of navigation 
by establishing wharf lines, beyond 
which owners of flats could not ex- 
tend their wharves or docks : Com- 
monwealth v. Alger, supra. The Ordi- 



nance of 1647 was passed in favor of 
navigation. Speaking of the ordi- 
nance, Parsons, C. J., says in the 
case of Storer v. Freeman, 6 Mass. 435 
(1810), "when our ancestors emi- 
grated to this country, their first set- 
tlements were on harbors or arms of 
the sea ; and commerce was among 
the earliest objects of their atten- 
tion. For the purposes of commerce, 
wharves erected below high water- 
mark were necessary. But the colony 
was not able to build them at the 
public expense. To induce persons 
to erect them, the common law of Eng- 
land was altered by an ordinance 
providing that the proprietor of land 
adjoining the sea or salt water shall 
hold to low water-mark, where the 
tide does not ebb more than 100 rods, 
but not more where the tide ebbs to a 
greater distance" (page 438), the 
ordinance being in favor of naviga- 
tion, low water-mark is construed to 
mean, not the low water-mark of or- 
dinary tides, but the low water-mark 
of the lowest tides : Sparhawk v. Bul- 
lard, 1 Mete. 95 (1840) ; Wonson v. 
Wonson, 14 Allen, 71, 82 (1867); 
Attorney- General v. Boston Wharf Co., 
12 Gray, 558 (1859). In Maine, how- 
ever, it is construed to mean ordinary 
low water-mark : Gerrish v. Proprietors 
of Union Wharf, 26 Me. 384, (1847). 

The Commonwealth has title to flats 
or submerged lands below low water- 
mark, or more than 100 rods from 
high water-mark : Boston v. Roxbury 
Mill Co., 12 Pick. 467, 476 (1832). 

The ordinance of 1647 extended by 
the courts to Maine, after it became 
part of the province of Massachusetts, 
has never been abrogated, and remains 
in full force in that State : Emerson v. 
Taylor, 9 Greenl. 42 (1832) ; Duncan v. 
Sylvester, 24 Me. 482 (1844) ; Gerrish 
v. Proprietors of Union Wharf, 26 Id. 
384 (1847) ; Low v. Knowlton, Id. 128 
(1846) ; Partridge v. Luce, 36 Id. 16 
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(1853) ; Barrows v. McDermott, 73 Id. 
441 (1882). 

The judicial constructions of the or- 
dinance in that State accord, as far as 
they go, with those of the courts of 
Massachusetts, except that in Maine 
low water-mark is taken to mean ordi- 
nary low water-mark : Gerrish v. Pro- 
prietors of Union Wharf, supra* 

In New Hampshire, the operative 
effect of the ordinance of 1647 has 
been introduced by force of custom. 
There, as in Massachusetts and Maine, 
the ownership of the riparian owner 
extends over the tidal flats in front of 
his land as far out as low water, if low 
water is not more than 100 rods out : 
Clement v. Burns, 43 N. H. 621 (1862). 

In Connecticut, the title to the shore 
below high water-mark is in the State, 
but by local custom having the force 
of law the riparian owner on tide- 
water, although he has no ownership 
of adjacent tide fiats, has the right to 
fill in land or build wharves or docks 
below high water-mark, provided he 
does not thereby interfere with navi- 
gation : State v. Sargent, 45 Conn. 
358 (1877) ; Mather v. Chapman, 40 
Id. 382 (1873). The riparian owner 
has the exclusive right to wharf out 
or to reclaim tidal flats adjacent to 
his lands : East Haven v. Hemingway, 
7 Conn. 186 (1828). This right is a 
franchise, which may be alienated 
separately from the adjoining upland : 
Simons v. French, 25 Conn. 312 (1856). 
But where the riparian owner grants 
away a strip of the shore, adjoin- 
ing high water-mark, he does not 
reserve the right of filling in beyond 
the 3trip : New Haven S. Co. v. Sar- 
gent, 50 Conn. 199 (1882). After the 
riparian owner has reclaimed tidal 
flats in exercise of his right, the title 
to the land made or covered by the 
structures built belongs to the ripa- 
rian owner : East Haven v. Hemingway, 
supra; Chapman v. Kimball, 9 Conn. 



38, 42 (1831) ; Lochoood v. New York 
§■ New Haven R. R. Co., 37 Id. 387 
(1870). Even when the filling is 
done by a stranger the land belongs 
to the riparian owner in front of whose 
land the filling was made : Nichols v. 
Lewis, 15 Conn. 137 (1842). The 
right of the riparian owner to wharf 
out or reclaim land is subject to the 
public rights of navigation, which 
may be fixed and determined by har- 
bor lines, limiting the right of the 
riparian owner : State v. Sargent, 
supra; Frink v. Lawrence, 20 Conn. 
117 (1849). 

In New Jersey, the law is similar 
to that of Connecticut. As in Con- 
necticut, the title of the riparian 
owner stops at the high water-line: 
Arnold v. Mundy, 1 Halst. 1, 10 
(1821) ; Gough v. Bell, 22 N. J. L. 441 
(1850) ; at which line the ownership 
of the State commences : Id. As in Con- 
necticut, the riparian owner has the 
right to wharf out or make land below 
high water-mark if he does not inter- 
fere with the public rights of naviga- 
tion : Gough v. Bell, supra; Stevens v. 
Patterson and Newark R. R. Co., 34 N. 
J. L. 532 (1870). As in Connecticut, 
the riparian owner acquires title to 
land which he makes in front of his 
upland by filling in below high water- 
mark. The State cannot authorize 
the taking of land so made for a pub- 
lic use without due compensation to the 
riparian owner : Gough v. Bell, supra; 
Id. 3 Zabr. 670 (1852) ; Keyport Steam- 
boat Co. v. Farmers' 1 Transp. Co., 18 N. 
J. Eq. 511 (1866). But the law of New 
Jersey differs from the law of Connec- 
ticut in this : that while in Connecti- 
cut the right of the riparian owner is 
a franchise, which he may alien sepa- 
rately from his upland, in New Jersey 
the right of the riparian owner is re- 
garded as a mere license from the 
State, revocable by the State, until 
exercised by him : Stevens v. Patterson 
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and Newark R. R. Co., supra; State 
v. Jersey City, 1 Dutch. N. J. 525 
(1856). Hence, at any time before the 
riparian owner has actually reclaimed 
or built improvements upon any part 
of the shore adjacent to his land, the 
State may grant that part of the shore, 
so unimproved or unreclaimed, to a 
third person, without any provision 
for compensation to the riparian 
owner. Such is the law as established 
~by the cases last cited and the recent 
case of American Dock and Improvement 
Co. v. Public School Trustees, 39 N. 
J. Eq. 409 (1885), in spite of the 
doubts raised by Bell v. Gough, 3 Zab. 
670. The riparian owner has, it 
seems, no right of damages against a 
stranger occupying tidal fiats in front 
of his upland : Stewart v. Fitch, 31 N. 
J. L. 17 (1864). It is clear that he 
cannot maintain ejectment in such a 
case ; but it has been intimated that 
equity would grant an injunction in 
favor of the riparian owner, as against 
a stranger intruding without right 
upon the adjacent tidal flats : King v. 
Morris Sf Essex R. R. Co., 18 N. J. 
Eq. 397 (1867) ; State v. Brown, 27 N. 
J. L. 11 (1858). But see Stevens v. 
Patterson $■ Newark R. R. Co., 20 N. 
J. Eq. 126 (1869). In Bell v. Gough, 
3 Zab. 658, Eimer, J., intimated that 
the riparian owner might fill in land, 
even below low water-mark, when he 
can do so without interfering with 
navigation. 

In Rhode Island, as in Connecticut 
and New Jersey, the title to the shore 
is in the State, but the riparian owner 
has the right to reclaim or occupy the 
tidal fiats in front of his land, pro- 
vided he does not interfere with the 
rights of navigation. This rests upon 
an ancient statute : Steam Engine Co. 
v. Steamship Co., 12 R. I. 348, 363 
(1879), opinion of Potter, J. ; Gould 
on Waters, § 172. 

In Maryland and Oregon, there are 
Vol. XXXVI 102 



statutory provisions authorizing ripa- 
rian owners on tidal waters to fill in 
tidal flats adjacent to their lands : 
Casey's Lessee v. Inloes, 1 Gill (Md.), 
430, 501 (1844), referring to Statute 
of 1745 ; Wilson's Lessees v. Inloes, 
11 G. & J. 351 (1840) ; Parker v. 
Rogers, 8 Oreg. 183 (1879). In Mary- 
land, it is held that the title to land 
made by the riparian owner is vested 
in him : Wilson's Lessees v. Inloes, su- 
pra. And that where improvements 
are made by a stranger, in front of the 
land of a riparion owner, the title to 
the improvements is in the riparian 
owner : Mayor, etc. v. St. Agnes Hos- 
pital, 48 Md. 419 (1877). Neverthe- 
less, it seemed that the State could 
grant the shore in front of a riparian 
owner to a third person : Browne v. 
Kennedy, 5 H. & J. 195 (1821) ; until 
the law was changed in this regard by 
the Statute of 1862 : Day v. Day, 22 
Md. 530 (1865). 

Under the Virginia Statute, the title 
of the riparian owner on tidal waters 
is extended to the low water-mark : 
French v. Bankhead, 11 Gratt. 136 
(1854). The Virginia Code of 1887, 
Title 20, Chap. IX., also provides that 
the riparian owner on any water-course 
may wharf out as far as convenient, 
provided he does not interfere with 
navigation : City v. Cooke, 27 Gratt. 
430, 438 (1876). 

In Florida, the riparian owner on any 
harbor or bay, being an arm of the sea, 
or on any navigable stream, is given 
title to the soil as far as to the edge of 
the channel, with the right to erect 
wharves or to fill in up to that limit : 
Geiger v. Filor, 8 Fla. 325, 339 (1859). 

In California, the right of the ripa- 
rian owner, on tidewater, to wharf 
out or fill in, in front of his land, is 
doubtful under the decisions : See 
Coburn v. Ames, 52 Cal. 385 (1877) ; 
Dana v. Jackson St. Wharf Co., 31 Id. 
118 (1866). It is settled that a ripa- 
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rian owner cannot bring ejectment to 
gain possession of a wharf erected by 
a stranger in front of his land, between 
high and low water : Coburn v. Ames, 
supra. It is there held that the State 
is the proper party to bring the suit 
in ejectment in such a case, and that 
assuming the right of the riparian 
owner to wharf out, his remedy 
against a stranger wrongfully occu- 
pying the shore adjacent to his land 
and interfering with his right of 
wharfing out was by a bill in equity. 
In New York, the English common 
law as to the ownership of the shore 
of tidal waters is in full force. The 
ownership of the shore is Tested in 
the State as the successor of the 
crown, and the riparian owners have 
no rights in or over it, except the 
rights of navigation and fishing, 
which they possess in common with 
the general public, and not by reason 
of their riparian ownership : Lansing 
v. Smith, 4 Wend. 9 (1829) ; Gould v. 
Hudson River R. R. Co., 6 N. Y. 522 
(1852); People v. Tibbetts, 19 Id. 
523 (1869). The State may cause the 
riparian owner to lose his adjacency 
to the water by filling in or authoriz- 
ing another to fill in the tidal flats in 
front of the riparian owner's land : 
Gould v. Hudson River R. R. Co., 
supra. The riparian owner is entitled 
to no compensation in such a case : 
Id. But see dissenting opinion of 
Edmonds, J. . In Lansing v. Smith, 
supra, the Court say that any struc- 
ture erected by a riparian owner 
below high water-line would be a 
purpresture, and abatable as such. 
See People v. Vanderbilt, 26 N. Y. 287 
(1863), where a crib built in New 
York harbor beyond the dock-line 
was ordered abated. Selden, J., 
bases his separate opinion on the 
ground that the structure was a pur- 
presture : See, also, People v. Central 
R. R. of New Jersey, 48 Barb. (N. 



Y.) 478 (1867), and 42 N. Y. 283 
(1870). But, although the riparian 
owner has no right to encroach upon 
the State domain by wharves or docks, 
and such structures, if erected on the 
State domain, belong to the State, 
nevertheless, until the State has 
claimed its right and taken posses- 
sion of them, the riparian owner may 
assert his private right to such struc- 
tures as against third persons. The 
mere fact that such structures are on 
State land does not make them free to 
the public : Wetmore v. Brooklyn Gas 
Light Co., 42 N. Y. 384 (1870). 

In Pennsylvania, it is held that the 
riparian owner on tidal waters owns 
to low water-mark : Tinicum Fishing 
Co. v. Carter, 61 Penna. St. 21 (1869) ; 
Ball v. Slack, 2 Whar. (Pa.) 508 
(1837) ; Naglee v. Ingersoll, 7 Penna. 
St. 185 (1847) ; Philadelphia v. Scott, 
81 Id. 80 (1876). In the first case 
above cited it was held that the ripa- 
rian owner had no right to wharf out 
or reclaim land below high water- 
mark without permission of the State. 
It was held that the State might grant 
the right to wharf out to the riparian 
owner or to a stranger, but that in the 
latter case the riparian owner's right 
of access to the water must not be in- 
terfered with. In Philadelphia v. Scott, 
supra, it was held that although the 
State had the right to embank in front 
of the land of a riparian owner, it 
could not throw the expense of em- 
banking onto the riparian owner. In 
Naglee v. Ingersoll, supra, and Zug v. 
Commonwealth, 70 Pa. St. 138 (1874), 
cases of riparian ownership on non- 
tidal water-courses, it was held that 
the riparian owner owned to low water- 
mark, and had the right to wharf out 
to that line. 

II. The rights of riparian owners 
on non-tidal waters extend ad medium 
aquce Jilum. 

The English definition of navigable 
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waters, not tidal, has not been uni- 
versally adopted in this country. The 
definition of navigable waters, while 
adapted to a small country like Eng- 
gland, few of whose rivers are navi- 
gable above the ebb and flow of the 
tide, is quite inapplicable to our coun- 
try, many of whose rivers are naviga- 
ble hundreds and even thousands of 
miles above tide : Propeller Genesee 
Chief v. Fitzhugh, 12 How. (U. S.) 443 
(1851). Accordingly, many of our 
States have refused to be bound by 
the English definition of navigable 
rivers, and have extended the term so 
as to cover fresh water rivers, which 
were in fact navigable, and have ap- 
plied to such rivers the rule of the 
State ownership of the river bed, ap- 
plied in England only to tidal waters. 
Thus, in Iowa, it has been held that 
the Mississippi was a navigable river, 
as it flowed by that State and that, 
consequently, the riparian owner's 
title stopped, and that of the State 
commenced at ordinary high water- 
mark : McManus v. Carmichael, 3 
Iowa, 1 (1856). A similar decision 
was made by the Supreme Court of 
Missouri as to the Missouri River in 
that State : Benson v. Morrow, 61 Mo. 
345 (1875). See also Railroad Co. v. 
Schurmeir, 7 Wall. 272 (1868) ; Schur- 
meir v. St. Paul R. R. Co., 10 Minn. 
82, 102 (1865) ; St. Paul R. R. Co. v. 
First Division R. R. Co., 26 Id. 31 
(1879) ; Minto v. Delancy, 7 Oreg. 337 
(1879) ; Moore v. Willamette Transpor- 
tation Co., 7 Id. 355, 356 (1879) ; Shoe- 
maker y. Batch, 13 Nev. 261 (1878) ; 
Woody. Fowler, 26 Kan. 682 (1882). 

As to lakes and large ponds, the 
prevailing current of authority has 
uniformly set in favor of limiting the 
riparian ownership at the high water- 
mark, and maintaining the ownership 
of the State below that line. As to 
the great lakes, authority is almost 
unanimous in favor of State owner- 



ship of the soil covered by water : 
Canal Commissioners v. People, 5 Wend. 
(N. Y.) 423 (1830) ; Sloan v. Biemiller, 
34 Ohio St. 492 (1878) ; Seaman v. 
Smith, 24 111. 521 (1860) ; Delaplaine 
v. Chicago Railway Co., 42 Wise. 214 
(1877). But see Rice v. Ruddiman, 10 
Mich. 125 (1862). The title to the 
bed of Lake Champlain has also been 
held to be in the State : Champlain R. 
R. Co. v. Valentine, 19 Barb. (N. Y.) 
484 (1853) ; Fletcher v. Phelps, 28 Vt. 
257 (1856) ; Jakeway v. Barrett, 38 Id. 
316, 323 (1865). 

What rights in or over the sub- 
merged soil in front of their land 
have owners of land bordering upon 
public lakes, ponds, and fresh-water 
rivers ? The word public is used to 
denote waters where there is held to 
be a public ownership of the sub- 
merged soil. In the first place, it 
seems to be nearly everywhere settled 
that such an owner has the right to 
wharf out in front of his land to navi- 
gable water, provided he does not by 
so doing interfere with or hinder the 
public right of navigation : Dutton v. 
Strong, 1 Black. 23 (1861) ; Yates v. 
Milwaukee, 10 Wall. 497 (1870) ; Atlee 
v. Racket Co., 21 Id. 389 (1874) ; Grant 
v. Davenport, 18 Iowa, 179 (1865); 
Musser v. Hershey, 42 Id. 356 (1876) ; 
Rippe v. Chicago, etc., R. R. Co., 23 
Minn. 18 (1876) ; Diedrick v. N. W. 
U. Ry. Co., 42 Wis. 248 (1877) ; Dela- 
plaine v. Chicago $■ N. W. Ry. Co., 
supra. How far out the riparian 
owner may extend his wharf is a 
practical question to be decided in 
each case upon its special facts and 
circumstances. In Dutton y. Strong, 
supra, the court say that a wharf ex- 
tending out into Lake Michigan seve- 
ral hundred feet is not necessarily a 
nuisance. Chief Justice Ryan seems 
to lay down the correct rule as to the 
distance which the riparian owner 
may wharf out. He says, in the case 



798 



STOCKTON v. BALTIMORE & N. Y. R. R. CO. 



of Stevens Point Boom Co. v. Reilly, 46 
Wise. 237, 244 (1879) : " A pier upon 
Lake Michigan, to aid navigation, must 
go into water deep enough to be acces- 
sible to vessels navigating the lake. 
A boom on a logging stream to aid 
such navigation must go into water 
deep enough to be accessible to float- 
ing logs, must be so constructed as to 
receive and discharge floating logs. 
In either case, to reach navigable 
water, reasonably implies reaching it 
with effect to accomplish this purpose, 
the word often signifying some pene- 
tration of the thing reached. One is 
not understood to stop outside the 
limits of a place when he is said to 
reach it. He is understood to enter 
it as far as may be necessary for his 
purpose. The right in question ne- 
cessarily implies some intrusion into 
navigable water, at peril of obstruct- 
ing navigation. This intrusion is 
expressly permitted to aid naviga- 
tion, and expressly prohibited to 
obstruct navigation. It is impossible 
to give a general rule limiting its 
extent. That will always depend 
upon the conditions under which the 
right is exercised, the extent and 
uses of the navigable water, the 
nature and object of the structure 
itself. A structure in aid of naviga- 
tion, which would be a reasonable 
intrusion into the waters of Lake 
Michigan, would probably be an ob- 
struction of navigation in any navi- 
gable river within the State. A log- 
ging boom which would be a reason- 
able intrusion into the waters of the 
Mississippi would probably • be an 
obstruction of navigation in most or 
all the logging streams within the 
State. The width of a river may 
justify a liberal exercise of the right 
of intrusion, or may exclude it alto- 
gether. Its extent is purely a rela- 
tive question." It is, perhaps, well 
to call attention to the fact that the 



rule laid down by Judge Ryan does 
not make the obstruction of naviga- 
tion the only limit upon the extent of 
the riparian owner's right to wharf 
out. He may wharf out far enough 
to make his wharf accessible to vessels 
such as navigate the water-course 
where the wharf was built. But it is 
not said that he may wharf out farther, 
even although he might do so without 
hindering or obstructing navigation ; 
and it would seem that he cannot 
encroach any farther upon the public 
domain than is necessary in construct- 
ing a wharf that will be fairly acces- 
sible. 

Another right which riparian 
owners upon public fresh water 
rivers and lakes would seem to have 
is the right to extend breakwaters 
and embankments a reasonable dis- 
tance into the water for the protection 
of their property : Diedrich v. Chicago 
and Northwestern Ry. Co., supra. But 
the riparian owner is not authorized 
to encroach further than may be rea- 
sonably necessary to secure adequate 
protection for his land : Diedrich v. 
Chicago and Northwestern Ry. Co., 
supra. In that case, the riparian 
owner built a breakwater in Lake 
Michigan in front of his land some 
80 rods from shore, and filled in the 
intervening space. It was held that 
he had no right or title to the land 
thus made ; that while a riparian 
owner was entitled to build a reason- 
able breakwater in front of his land, 
he could not, on the pretence of pro- 
tecting his land, encroach upon the 
domain of the State. 

The rights of the riparian owner 
seem to be strictly limited to the two 
rights of wharfing out to navigable 
water and of constructing breakwaters 
to protect his land. The case of 
Diedrich v. Chicago and Northwestern 
Ry. Co., cited above, is an authority 
to the effect that the riparian owner 



STOCKTON v. BALTIMORE & N. Y. R. R. CO. 



799 



has no right to make land in front of 
his premises ; and the case of Atlee 
v. Packet Co., supra, decides that the 
riparian owner has no right to erect 
a structure in the water in front of 
his land which is not connected with 
the uses of navigation. 

Under the law, then, the rights of 
the riparian owners upon public fresh 
water rivers and lakes would seem to 
be well denned, and the limits of 
those rights well established. As a 
matter of fact, however, it is not 
unusual, in many localities, for such 
riparian owners to encroach upon the 
submerged soil in front of their land 
for purposes and to an extent quite 
unwarranted by the law. Especially 
has this been the case along the shores 
of the great lakes. It is a common 
practice for riparian owners along the 
shores of the great lakes to extend 
piers out from the shore to intercept 
the sand carried by the currents which 
run parallel to the shore, and thus 
make land in front of the natural 
shore line. If the practice of extend- 
ing out short breakwater piers is to 
be defended as the customary manner 
of protecting land from encroachment 
by the waters of the lakes, it seems, 
on the other hand, that the building 



out of long piers for the express pur- 
pose of making land is wholly inde- 
fensible. Nevertheless, many acres of 
valuable property have been made by 
enterprising riparian owners in just 
this way. It seems a matter of grave 
doubt if land so made becomes the 
property of the riparian owner. 
The rule that the riparian owner is 
entitled to accretions forming in front 
of his land is of course quite familiar 
to every one. But it has been held 
that when the riparian owner him- 
self causes the accretions by means 
of an unlawful structure erected in 
the water, the accretion thus formed 
does not belong to him : Dana v. Jack- 
son St. Wharf Co., 31 Cal. 118 (1866). 
See, also, Steers v. Brooklyn, 101 N. 
Y. 51 (1885). It would seem that 
title to land so made was in the State, 
and not in the riparian owner. But 
where the riparian owner makes land 
by filling in the shoal water in front 
of his shore, there can be no doubt 
but the title to the land so made is in 
the State, and not in him : Diedrick 
v. Chicago and Northwestern Ry. Co., 
42 Wis. 248. See Austin v. Rutland 
R. R. Co., 45 Vt. 215 (1873). 

Louis M. Gbbelkt. 
Chicago, 111. 



